On 18 October 2008, the special rules which applied to the liner shipping sector in the European Union were repealed and maritime transport operators have fi nally become fully exposed to the general competition regime established by Articles 81 and 82 of the EC Treaty.
1 Repeal of the liner conference block exemption will not, however, put an end to all forms of horizontal cooperation between competing carriers.
It is unlikely that liner shipping companies will attempt to set up explicit cartels in EU trades in the form of traditional liner conferences.
2 Such activities are clearly prohibited by Article 81(1) EC and the conditions for exemption contained in Article 81(3) EC would not be fulfi lled.
3 In any case, information exchange agreements between liner shipping companies 27 4 According to data from the US Federal Maritime Commission, under 10% of TACA conference cargo was carried according to the conference tariff . A major share of cargo was carried under service contracts between carriers and shippers. See FMC, Th e Impact of Ocean Shipping Reform Act of 1998, September 2001, available at http://www.fmc.gov/images/ pages/OSRA_Study.pdf.
5 Members of discussion agreements are not bound to specifi c rate levels, and are attracted by the opportunity to exchange information and the ability to agree voluntarily on pricing policy: see FMC Report (1998) traditional liner conferences had lost their appeal to carriers even before the review of the liner conference block exemption, 4 as modern carriers prefer to co-ordinate their pricing and other market strategies in more fl exible ways. Th is is well illustrated by the rate discussion agreements implemented in US trades 5 and the so-called stabilisation (tolerated outsider) agreements which allow carriers to adjust prices and capacity in the manner of a liner conference, but without the obligation to adhere to conference tariff s and capacity levels. 6 Th ese practices are banned in the EU and fall within the same category of Article 81 EC infringements as liner cartels. Th e major challenge for European competition law enforcers is to ensure eff ective competition in the market, and to do so not by an outright prohibition of all forms of co-operation between carriers, but by preventing or penalising conduct which is equivalent in its objects to a liner cartel or which may have anti-competitive eff ects on the market. Although the European Court of Justice has developed a substantial body of case law clarifying the application of Article 81 EC both generally and in relation to liner shipping, there is considerable uncertainty and tension about the way in which Article 81 EC will apply to co-operation between liner shipping companies in the future, particularly from the carriers' perspective.
8 Th e Commission has attempted to assist the industry by issuing its Guidelines on application of Article 81 EC to maritime transport services. Th ese are discussed in Section 2 below.
During the review of Regulation 4056/86, it became clear that, in future, the focus of co-operation in liner shipping will shift to information exchange agreements between carriers.
Competition policy traditionally treats with suspicion any horizontal cooperation between competitors because of the potentially harmful market
